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FROM THE DESK OF THE CHAIRMAN  
Dear Professional Colleagues, 

Namaskar, 
 

I feel extremely privileged and honoured as    29th Chairman of Our Esteemed Noida Branch of 

CIRC of ICAI.   First of all I would like to thank all my committee members who has shown faith in 
me for the post of chairman. I would also like to thank all my professional colleagues who has given me support 

for this responsible chair of our branch of institute. I would also like to thank for our past committee members of 
our branch who has contributed their efforts for successful functioning of the branch. I would also like to thank 
all our Ex Officio members who have devoted their time for managing the affairs of our branch. 
 

Friends, Dynamic and Energetic personalities CA Naveen ND Gupta  Worthy President of Our Institute and CA 
Prafulla chhajed Worthy Vice President of Our Institute have taken charge for the term 2018-19 and we commit 
our wholehearted support along with good wishes to lead our noble profession. 
 

We shall always seek guidance and support of our CIRC and Central Council members  also. 
 

Friends I hereby take pledge that I shall work for the benefit of our profession, members  and students at large. I 
shall work with honesty and with ethical standards of our institute so that the dignity of our profession will 

always exist. I shall try to fulfill my promises which I dreamt to take my profession to achieve greater heights. 
 

Year 2017, was  the year of changes, challenges and opportunities for our professional  colleagues with GST 

underway, Insolvency Laws and Prevention of money laundering act and other statues and compliances. We shall 
update knowledge of our professional colleagues through various programmes such as Seminars, GDs, 

Conferences and also through our newsletters to have strengthen their knowledge on these new subjects. 
Leadership skill always play a vital role in any organization, without being good leaders  organizations cannot run 

in smooth way so our committee members are our leaders who always leads and take keen part in our branch 
functioning in one or another way. I would like to convey my heartiest congratulations to all those students who 
have successfully cleared their final examinations held in the month of Nov 2017 and I would also like to convey 
my best wishes for those appearing in May 2018. 
 

We seek your valuable support, guidance, suggestions and good wishes to ensure that we achieve our targets set 

for our noble profession! 
  

For in house Circulation Only No. – 24 (2018-2019) April -2018 

E-NEWSLETTER  

mailto:pksinghalca@gmail.com
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FROM THE DESK OF THE SECRETARY 
  
Respected Professional Colleagues, 
Warm greetings to all of you! 
 
 

The only thing that never changes is the change itself. And every change offers a new 

beginning. At the forefront of this change in our esteemed Noida Branch of CIRC of ICAI, It gives me 
immense pleasure to communicate to you all as again Secretary of the Noida Branch of CIRC of ICAI 

for the Year 2018-19. 
  
Coming together is a beginning, keeping together is progress, working together is Success..… Henry 

Ford. 
 

Let me start my message with this quote as I always believe that we achieve success in a true spirit while 
working as a team than just individually. I am very grateful to the respected members of Noida Branch 
Managing Committee for reposing faith in me and giving me the opportunity to take the responsibility of 

the honourable post of the Secretary of Noida Branch of CIRC. 
 

I am particularly indebted to all the respected managing committee members, whose able guidance 
greatly boosted my experience and abilities to take on future challenges. I humbly acknowledge that I 
have learnt a lot from them. Working with them gave a good exposure to the critical challenges 

concerning the profession. 
 

 Oh behalf of the members of Noida Region, I heartily congratulate CA Naveen N D Gupta Ji, Hon’ble 
President, ICAI and CA Prafulla Chhajed Hon’ble Vice-President, ICAI for having taken a fresh guard 
for the term 2018-2019. 

 
 I know you all have dreams for our Institute, to see it reach the pinnacle of glory. Noida Branch will put 

in the best efforts to fulfil all your dreams. We shall work as a team and give our very best to take the 
Institute to the heights of success. 
 

Team Noida Branch is determined to continue in the right earnest to ensure fulfilment and support for all 
their endeavours. Our aim is to provide the best services to our members and students to ensure that 

there isn’t any grievance from their end. 
 
Noida Branch plans to conduct a series of seminars throughout the coming year to keep its members 

updated and enlightened about the latest professional developments. These will be intimated to the 
members from time to time. 

 
Your suggestions shall always be a source of inspiration for me and my other committee’s colleagues . 
 

With Warm Regards, 

CA TANUJ KUMAR GARG  

SECRETARY- NOIDA BRANCH 

CONTACT NO- 9899508755 

EMAIL: tanujgargca@gmail.com 
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E-way bill 

Effective from 
01 April. 2018: 

For all Inter-state supply 

(updated on 12th Mar., 2018) 

By - CA Sanjeev Bajaj & CA Ashok Malhotra 
here goods are transported in own conveyance, or a hired one or by railways or by air or by 
vessel, the document to be carried with the goods is called E-way bill. This document must 

accompany the goods in movement if the value of such goods exceeds fifty thousand rupees. 
  

(Value for this purpose: “the consignment value of goods shall be the value, determined in accordance with 

the provisions of section 15, declared in an invoice, a bill of supply or a delivery challan, as the case may 
be, issued in respect of the said consignment and also includes the central tax, State or Union territory tax, 

integrated tax and cess charged, if any, in the document and exclude the value of exempt supply of goods 
where the invoice is issued in respect of both exempt and taxable supply of goods”) 
 

A. The E-way bill is not required if: 
 

(i) The value of goods consigned does not exceed fifty thousand rupees.  

(ii) The transported goods are specified in Annexure attached. 

(iii) If the goods are transported in non-motorized conveyance. 

(iv) Where goods are transported from the port, airport, air cargo complex and land custom station 

to an inland container depot or container freight station for clearance by customs; 

(v) In respect of movement of goods within such area as notified by SGST / UGST, under clause 

(d) of sub-rule (14) of rule 138, of that state’s GST Rules.  

(vi) Where the goods, other than de-oiled cake, being transported are specified in the Schedule 

appended to notification No. 2/2017- Central tax (Rate) dated the 28th June, 2017, i.e 

exempted goods. 

(vii)  where the goods being transported are alcoholic liquor for human consumption, petroleum 

crude, high speed diesel, motor spirit (commonly known as petrol), natural gas or aviation 

turbine fuel; and 

(viii) where the goods being transported are treated as no supply under Schedule III of the Act. 

(Author’s opinion - there is no such goods, which can be transported under Schedule III of the 

Act.) 

(ix) Where the goods are being transported 

(1) under customs bond from an inland container depot or a container freight station to a customs 

port, airport, air cargo complex and land customs station, or from one customs station or 

customs port to another customs station or customs port, or  

(2) under customs supervision or under customs seal; 

(x) where the goods being transported are transit cargo from or to Nepal or Bhutan; 

(xi) where the goods being transported are exempt from tax under notification No. 7/2017-Central 

Tax (Rate), dated 28th June 2017 published in the Gazette of India, Extraordinary, Part II, 

Section 3, Sub-section (i), vide number G.S.R 679(E)dated the 28th June, 2017 as amended 

from time to time and notification No. 26/2017Central Tax (Rate), dated the 21st September, 

2017 published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), vide 

number G.S.R 1181(E) dated the 21st September, 2017 as amended from time to time; 

W 
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(xii)  any movement of goods caused by defence formation under Ministry of defence as a consignor 

or consignee; 

(xiii) where the consignor of goods is the Central Government, Government of any State or a local 

authority for transport of goods by rail; 

(xiv) where empty cargo containers are being transported; and  

(xv) where the goods are being transported upto a distance of twenty kilometers from the place of 

the business of the consignor to a weighbridge for weighment or from the weighbridge back to 

the place of the business of the said consignor subject to the condition that the movement of 

goods is accompanied by a delivery challan issued in accordance with rule 55.   
 

B.  E-way must be issued, irrespective of the value of Consignment: 
 

(i) Where goods are sent by a principal located in one state to a job worker located in any other 

state, by the principal or by the Job worker if registered. 

(ii) Where handicraft goods as specified are transported from one state to another state, by a person 

who has been exempted to take registration, by the said person.  

(iii) Where casual taxable person having turnover less than rupees 20 lacs in aggregate making 

taxable supply of handicraft goods and exempted to take registration. 
 

C. E-way bill is required to be issued for movement of goods:  
 

a) In relation to a supply 

b) For reasons other than supply 

c) Due to inward supply from an unregistered person 
 

D. The E-Way bill should be generated from  the website – www.ewaybillgst.gov.in   
 

E. There are two parts of E-way bill, to be completed before commencement of such movement. (FORM 

GST EWB-01) 
 

FORM GST EWB-01 

(Part A) 

A-1 GSTIN of Supplier (If not registered, then write “URP”) 

A-2 Place of dispatch (Write PIN Code) 

A-3 GSTIN of recipient (If not registered, then write “URP”) 

A-4 Place of Delivery (Write PIN Code) 

A-5 Document Number (of Tax Invoice or Bills of Supply or Delivery challan or Bill of entry) 

A-6 Document Date 

A-7 Value of Goods 

A-8 HSN Code  
(Write first 2 digits for annual turnover upto 5 crores in proceeding financial year, else write 
first 4 digits)   

A-9 Reason for Transportation  

(Supply or Export or Import or Job work or SKD or CKD or Recipient not known or Line 
Sales or Sales return or Exhibition or fairs or For own use or others) 

(Part B) 

B-1 Vehicle Number 

B-2 Transportation Document Number  

(Goods Receipt Number or Railway Receipt Number or Forwarding Note number or Parcel 
way bill number issued by railways or Airway Bill Number or Bill of Lading Number) /  

Defence Vehicle No./  

http://www.ewaybillgst.gov.in/
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Temporary Vehicle Registration No. /  
Nepal or Bhutan Vehicle Registration No. 

 
F. Who will generate the E-Way Bill 

A registered person as a Consignor or the recipient of supply as consignee, who transport goods, by 
his own conveyance or hired one or public conveyance by road shall generate the e-way bill after 

furnishing the information in Part B in GST EWB-01. 
 

(Before generation, a registered person, who causes movement of goods, shall fill Part-A of GST 

EWB-01, along-with such other information, on the common portal and a unique number will be 
generated on the common portal. The unique number so generated shall be valid for 15 days for 
updation of Part- B) 
 

However, in case of transport by road, if e-way bill is not generated by either consignor or consignee, 
and the goods are handed over to the transporter, then e-way bill shall be generated by the transporter 

on the basis of the information furnished by the registered person (in case supplier is unregistered 
than by registered recipient, if known at the time of commencement of the movement of goods) in 

Part-A of GST EWB-01. 
 

Further, transporter on an authorization received from registered person may furnish the information 

in Part A of GST EWB-01 on the common portal and a unique number shall be generated. 
 

In case of transport by e-commerce or courier agency, on authorization received from the consignor, 

such e-commerce operator or courier agency, may furnish the information in Part A of GST EWB-01 
on the common portal and a unique number shall be generated. 
 

In case of transport by rail, air, or vessel, e-way has to be generated by the registered person, either by 
supplier or recipient before or after commencement of movement furnishing the information in Part B 

GST EWB-01. Provided that the railways shall not deliver the goods unless the e-way bill is produced 
at the time of delivery.  
   

G. Validity of E-way Bill –  

 

1. In case of movement by road, the E-way bill will not be a valid document, unless the information in 

Part B of GST EWB-01 is furnished, except in case of movement upto 50 Kms, from the place of 

business of the consignor to the place of transporter and vice-versa, within the same state / UT.   
 

2. An E-way bill or a consolidated e-way bill shall be valid for one day for a distance of 100 Km for 

other than Over Dimension Cargo. For every additional 100 Km, one additional day will be granted, 

unless it is extended. 
 

 For Over Dimension Cargo, the e-way bill be valid for one day for a distance of 20 Km, and for 

every additional 20 Km, one additional day will be granted.   
 

(The meaning of “Over Dimension Cargo” as per rule 93 of the central Motor Vehicle Rules 1989) 
 

In case of any circumstances of exceptional nature, including transhipment, where the goods cannot be 

transported within validity period of e-way bill, the transporter may extend the validity period after 

updating the details on common portal in Part B of Form GST EWB-01, if required. 
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The validity of e-way bill shall be counted from the date and time at which the e-way bill has been 

generated, and each day shall be counted as the period expiring at midnight immediately following the 

date of generation of e-way bill.  
 

3. The e-way bill generated from the common portal, shall be valid in every state and union territory. 

  

H. Cancellation of E-way Bill:  

In case, goods are not moved / transported, or not transported as per the details furnished in the e-
way bill, due to any reason, the same may be cancelled within 24 hours of generation. However, E-
way bill can’t be cancelled, if the same is verified in transit by any authorized officer.  

 

I. Unique e-way bill number (EBN) – After generation of E-way Bill, a unique e-way bill number 

shall be made available by the common portal, to the supplier, recipient and the transporter. 

  

J. Transfer of goods from one conveyance to another conveyance  - In case of transfer of goods from 

one conveyance to another conveyance, either consignor or the recipient who has filled the 

information in Part A or the transporter, should update such information, before such transfer and 

further movement of goods, for that E-Way bill on the common portal in FORM GST EWB-01.  
 

K. Assignment of goods from one transporter to another transporter - In case of assignment of 

goods from one transporter to another registered or enrolled transporter, either consignor or the 

recipient who has filled the information in Part A or the transporter, may assign the e-way number to 

other transporter for updating such information, in Part -B for that E-Way bill on the common portal 

in FORM GST EWB-01, for further movement of goods.  

Once the details of the conveyance has been updated by the transporter in Part -B for that E-Way bill 

on the common portal in FORM GST EWB-01, the consignor or the recipient who has filled the 
information in Part A, shall not be allowed to assign the e-way bill number to other transporter.  

 

L. Consolidated E-way Bill:  

 

1. Where multiple consignments are transported in one conveyance, the transporter should generate 

a consolidated E-way bill (FORM GST EWB-02) with the serial numbers of all e-way bills from 

common portal prior to movement of goods. 
 

2. In case the supplier / recipient has not generated E-way bill, being the value less than rupees fifty 

thousand, for each invoice, and handed over it to the transporter, then the transporter, except 

transportation of goods by railways, air and vessel, will generate E-way bill in respect of interstate 

supply, on the basis of invoice or bill of supply or delivery challan and also generate a 

consolidated E-way bill, if the total value of all the goods in a conveyance exceeds fifty thousand 

rupees, on the common portal prior to movement of goods. 
 

M. Other Points: 
 

(i) When the movement is caused by an unregistered person, in his own conveyance or in a hired one 

or through a transporter, E-way bill may be generated by him or the transporter.  
 

(ii)  When the movement is caused by an unregistered person, to a recipient who is registered, the 

movement shall be said to be caused by such recipient, if the recipient is known at the time of 

commencement of such movement.  
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(iii) details of conveyance in Part B, may not be furnished, if the distance is less than ten kilometres 

from the place of business of the consignor to the place of business of the transporter, for further 

transportation and vice versa, within the same State/Union territory 
 

(iv)  The e-way bill can be generated either by registered person or the transporter, voluntarily even if 

the value of the consignment is less than rupees fifty thousand. 
 

(v) In case of goods being transported are supplied through ecommerce operator, the information in 

PART A of GST FORM EWB-01, shall be furnished by such ecommerce operator. 
 

(vi) The information provided on common portal for generation of E-way bill, shall be made available 

to the registered supplier by common portal, to use for filing outward return (FORM GSTR-1). In 

case of unregistered supplier or unregistered recipient, this information will be sent by email or 

sms on mobile. 
 

(vii)  The details of e-way bill generated, shall be made available to: 
 

(a) the registered supplier – if  Part A of e-way has been furnished by the recipient or the transporter, 

and  
 

(b) the registered recipient - if Part A of e-way has been furnished by the supplier or transporter  

to communicate his acceptance or rejection of the consignment.  
In case the acceptance / rejection is not communicated within 72 hours of the details made 

available to him, or the time of delivery of goods, whichever is earlier, it will be deemed as 
acceptance.  

(viii) The person in-charge of conveyance shall carry the invoice or bill of supply or delivery challan 

and a copy of e-way bill either physically or in e-way bill number in electronic form or mapped to 

Radio Frequency Identification Device embedded on to the conveyance. 
 

However, it will not be applicable for movement of goods by rail or by air or vessel. 

Invoice Reference Number can also be generated from the common portal, and can be produced for 

verification in lieu of tax invoice (FORM GST INV-1), which will be valid for 30 days from the date of 

uploading. This also facilitated in auto populated uploading of Part A of e-way bill.   
 

However, where circumstances so warrant, the Commissioner, may allow to carry tax invoice/bill of 

supply/bill of entry or a delivery challan, instead of e-way bill.      

 

N. Verification of Documents and conveyances 
 

(i) A proper officer authorized by the Commissioner may intercept the conveyance to verify the e-

way bill during intra-state or inter-state movement of goods. 

(ii) The verification can also be carried out through Radio Frequency Identification Device embedded 

on to the conveyance. 

(iii) The physical verification of conveyance shall be carried out by the proper officer authorized in 

this behalf.  

(iv) A summary report of every inspection of goods in transit shall be recorded by the proper officer 

online on common portal, within 24 hours (Part A of FORM GST EWB-03) and final report 

within three days of such inspection. (Part B of FORM GST EWB-03).  

(v) When the physical verification of goods being transported in any conveyance has been done at 

one place, no further physical verification of the said conveyance shall be carried out within the 
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state again, unless a specific information relating to evasion of tax is made available 

subsequently.  

(vi) Where a vehicle is intercepted and detains for a period exceeding 30 minutes, the transporter may 

upload the said information on common portal (FORM GST EWB-04).  

Note: - In the above notes, where ever State is written, it includes UT. 
 

Rules  

138, 138 A, 138 B, 138 C, and 138 D. 
 

Notifications 

Notification No. 27/ 2017 Central Tax Dated 30th Aug. 2017 – Incorporation of rules. 

Notification No. 32/ 2017 Central Tax Dated 15th Sept. 2017 – Meaning of Handicraft goods  

Notification No. 34/ 2017 Central Tax Dated 15th Sept. 2017 – Handicraft goods  

Notification No. 74/ 2017 Central Tax Dated 29th Dec. 2017 – Effective date for implementation of e-

way.  

Notification No. 3/ 2018 Central Tax Dated 23rd Jan. 2018 – Amendments for implementation of e-way.  

Notification No. 12/ 2018 Central Tax Dated 07th Mar. 2018 – Amendments of E-way bill rules.  

Forms  

FORM GST EWB-01, FORM GST EWB-02, FORM GST EWB-03, FORM GST EWB-04 and FORM 

GST INV-01.  

   Annexure of exempted items - from issue of E-way Bill 

S. No. Description of goods 
1 Liquefied petroleum gas for supply to household and non-domestic exempted 

category (NDEC) customers 
2 Kerosene oil sold under PDS 
3 Postal baggage transported by Department of Posts 
4 Natural or cultured pearls and precious or semi-precious stones; precious metals 

and metals clad with precious metal (Chapter 71) 
5 Jewellery, goldsmiths’ and silversmiths’ wares and other articles (Chapter 71) 
6 Currency 
7 Used personal and household effects 
8 Coral, unworked (0508) and worked coral (9601) 

 
With Regards 
CA ASHOK KUMAR MALHOTRA 
9313888859 
CA SANJEEV BAJAJ 

 9811265595 
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APPLICABILITY OF TDS PROVISIONS IN THE CASE 

OF ASSESSES COVERED UNDER SECTION 44AD OF 

THE INCOME TAX ACT 1961 
 

 

First of all it may be noted that provisions of Section 44AD does not apply to  

1) A person carrying on profession as referred to in sub-section (1) of section 44AA 

2) A person earning income in the nature of commission or brokerage or 

3) A person carrying on any agency business 

Eligible  Assesses:  

Following  eligible assesses are covered under the provisions of Section 44AD of the Income 

Tax Act, 1961. 

1) Resident Individual, HUF or partnership firm ( Excluding LLP) and  

2) Who has not availed deduction under Section 10A,10AA,10B, 10B and deduction under 

Chapter VIA  under the heading “C” i. deduction under Section 80H to 80TT and 

3) Carrying on any eligible business  i.e  any business except the plying ,hiring or leasing 

goods carriages referred to in section 44AE and  

4) The turnover or gross receipts of the eligible business in the previous year does not 

exceed an amount of Rs. Two crores.  

Applicability of Section 44AA:  

Section 44AA deals with the maintenance of accounts by persons carrying on profession or 

business 

According to clause (iv) of sub-section (2) of section 44AA, Every person carrying on business 

where the provisions of sub-section (4) of section 44AD is applicable in his case and income 

exceeds the maximum amount which is not chargeable to income tax in any previous year 

then such person shall keep books of accounts and other documents as may enable the 

assessing officer to compute his total income in accordance with the provisions of this Act. 

To elaborate, clause (iv) of sub-section (2) of section 44AA is applicable in a case where an 

eligible assesse has declared profit for any previous year in accordance with the provisions of 

Section 44 AD and he declares profit for any of the 5 assessment years relevant to previous 

year succeeding such previous year not in accordance with the provisions of sub-section(1) of 

section 44AD, he shall not be eligible to claim the benefit of provisions of this section for 5 

assessment years subsequent to the assessment year relevant to previous year in which the 
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profit has not been declared in accordance with the provisions of sub-section(1) of section 

44AD 

This means that an assesse not covered by clause (iv) of sub-section (2) of section 44AA is 

not required to maintain the books of accounts as per Section 44AA (2). In other words, as 

long as an eligible assesse is declaring profits in accordance with the provisions of section 

44AD(1) i.e presumptive basis, he is not required to maintain the books of accounts.  

However he will have to keep the Invoices to elaborate the turnover and the cash receipts/cash 

Memo, Bank account statements. 

Further as required by the Income Tax return in “No Account Case” also, Stocks, cash in hand, 

Sundry Debtors and Sundry creditors at the end of the year are also required to be reported. 

So the requirement to maintain books is not entirely obviated. It is only that basically the fact 

that expenditure will not be challenged by the Assessing officer and there may not be any need 

to keep the Invoices or proof of expenditure.  

So does it mean an assesse is not required to keep any detail of expenses what so ever? This 

may not be so. For example there may be requirement under GST Act. Further from 1st 

July,2017 to 13th Oct 2017, it was mandatory to keep details of payments to unregistered 

persons. Though there was a small concession that  payment up to Rs. 5000 in a single day to 

unregistered dealers was exempted. Exemption in respect of payment to unregistered dealer is 

temporarily not in force till 30th June 2018 and is likely to come back thereafter. If this is so, 

then practically small businesses will have to keep elaborate books of accounts and details of 

expenditure. This will forfeit the purpose of giving benefit to small businesses under 

presumptive scheme of Income Tax. According to me, various tax laws should be in 

consonance with each other and not contradictory and thereby defeating the purpose and 

motive with which these benefits are given by statute. 

There would be other situation also where some details of expenses etc will have to be 

maintained. i.e where the Tax Deducted at Source (TDS) provisions are applicable. 

Applicability of TDS Provisions:  

Section 192: This section deals with Payment of Salary and no exemption will be accorded to 

eligible assesse covered under Section 44AD. Therefore details of payment to Salary will have 

to be maintained by the assesse whether Individual, HUF or a partnership Firm. 

Section 194A: This section deals with payment of Interest other than interest on securities. As 

per proviso to sub-section (1) of Section 194A, Individual and HUF  

Would be exempted if turnover/gross receipt from business exceeds monetary limits specified 

under clause (a) or clause (b) of section 44AB during the financial year immediately preceding 

the financial year in which such interest is credited or paid. 
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Monetary limit prescribed under Section 44AB( a) is one crore only. Monetary limit prescribed 

under Section 44AB( b) is for profession with which we are not concerned here. 

Section 194C: This section basically deals with payment to contractors. As per sub clause( l) to 

clause (i) of Explanation to sub-section (7) of section 194C, Individual, HUF, AOP or BOI will 

be exempt he is not liable to audit under clause (a) or clause(b) of section 44AB during the 

financial year immediately preceding the financial year in which such amount is credited or 

paid. 

NOTE: It may be noted that audit is not applicable as per Proviso to section 44AB where the 

profits are declared as per section 44AD(1) and Turnover/gross receipt is upto 2 Crores 

rupees. 

Section 194H: This section basically deals with payment for commission and brokerage. The 

conditions for Non applicability of provision to persons covered under Section 44AD(1) is the 

same as that of Section 194A. i.e Turnover should not exceed Rupees one crore. 

Section 194I : This section basically deals with payment for Rent. The conditions for Non 

applicability of provision to persons covered under Section 44AD(1) is the same as that of 

Section 194A. & 194H i.e Turnover should not exceed Rupees one crore. 

Section 194J : This section basically deals with payment for professional and technical fees . 

The conditions for Non applicability of provision to persons covered under Section 44AD(1) is 

the same as that of Section 194A.,194H & 194I i.e Turnover should not exceed Rupees one 

crore. 

Section 195: This section basically deals with payment to Non Residents. No exemption is 

provided. 

Summary of TDS provisions: 

The following are the take aways 

i) Partnership firms though covered by section 44AD(1) under presumptive tax will 

have to deduct tax under all the above sections 

ii) Individual & HUF would be required to deduct tax under Sec 192 & 195 in all cases 

and there is no exemption 

iii) In respect of Section 194C, Individual and HUF will be liable to deduct tax if they are 

liable for Tax Audit under Section 44AB. i.e if the turnover / gross receipt exceed 

Rupees 2 crore in the preceding financial year. 

iv) In respect of Section 194A,194H,194I & 194J , Individual and HUF will be liable to 

deduct tax if the turnover/gross receipts exceed Rupees 1 crore in the preceding 

financial year. 
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Disallowance under Section 40 (i) & (ia):  It may also be noted that there is disallowance of 

expenditure if Tax is not deduced at source or paid in time. However Section 44AD starts with 

a Non-Obstante clause and disregards anything contained in Section 28 to 43C. Therefore no 

disallowance can be made . But the assesse can be an assesse in default for TDS purposes. 

 

Conclusion: 

So there is apparently anomaly in respect of Section 194C and other Sections194A,194H, 194I 

& 194J  due to different wordings used in the respective sections. There is a case for changing 

the wordings of Sections194A,194H,194I & 194J  where the applicability is based on the 

Monetary limits mentioned in Section 44AB and these should be worded in accordance with 

the provisions of Section 194C where the exemption is provided if the tax audit is not 

applicable  in the case of Section 44AD(1) read with Proviso to section 44AB. So no TDS up to 

turnover of Rs 2 crores. 

 
 
 

CA Pankaj Gupta 

FCA, FCS 

Proprietor- P.R. Gupta & Co. 

Chartered Accountants 
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DATA PRIVACY LAW IS THE NEED OF THE HOUR 

By Udayan Tandan 

Data theft is turning out to be an all-consuming monster in India and there seems to be no 
mechanism to halt it in its tracks. According, to a report by the Internet and Mobile 

Association of India (IAMAI), the number of internet users in India is expected to reach 
500 million by June 2018. The Government of India, under its flagship scheme “Digital 

India”, which aims to transform India into a digitally empowered society and knowledge 
economy, has made the delivery of public services using online platform(s) resulting in 
increased access to the Internet. Consequently, the digital footprint of Indians is set to 

increase with a colossal amount of data being generated- voluntarily or involuntarily- by 
users.  
 

However, the framework under which data is collected, processed and stored is nearly 
non-existent in India. Most Indians using internet have no or little idea about data 

privacy, and this blissful ignorance exposes and makes them vulnerable to threats like 
illegal data harvesting, ID theft, profiling without their consent etc. For instance, the 

recent controversy about ‘Cambridge Analytica’ where mass harvesting of data of 
Facebook users took place without their knowledge or consent and the results were 
subsequently used to influence the voters in India. 
 

At present, Section 72A of the Indian Information Technology Act, 2000, provides for 
data protection, by making it a punishable offence to disclose information, knowingly 

and intentionally, without the consent of the person concerned and in breach of the 
lawful contract.  However, its enforcement remains much deficient as the persons 

tasked with enforcement lack subject knowledge and technical know-how, leaving 
users exposed, vulnerable and without any real protection from their data being 

misused. 
  

The Supreme Court, while declaring the “Right to Privacy” as a fundamental right, also 
held that the same extends to both physical and virtual worlds.  Justice Kaul in his 
judgement has observed that privacy in the digital age includes the "right to be forgotten" 

and hence empowers individuals with control of the information they put out enabling 
them to seek removal of data concerning them. The right is not absolute in nature and 

is subject to reasonable restrictions such as that information which may have a soc ial 
ramification or necessary for compliance of legal obligations etc. This “Right to be 

Forgotten” has to be made an integral part of the existing data protection regime in 
India. Reference in this regard can profitably be made to regulation (EU) 2016/679 of 

the European Parliament and of the Council of 27 April 2016 on the protection of 
natural persons with regard to the processing of personal data and on the free 

movement of such data. 
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Some progress in this regard has been made when BJD MP Baijayant Panda, last year 
moved a private member Bill in the Parliament , which envisaged a right to “informed 

consent”, wherein, only upon giving an express and affirmative consent can a person’s 
data be collected, used or sold. The Bill, in principle, proposed to give right to every 

citizen, a right wherein he had control over data produced by him. “Express consent” 
of the individual was required before the data in question could be collected, used or 

sold. 
 

Bill had proposed setting up of a Quasi-judicial body that people could approach in 
event of a breach. This would have enabled any person, whose privacy had been 

compromised to have his concerns addressed in fast, consistent and time bound 
manner. 

The Government of India has constituted the 10-member committee headed by Justice 
Srikrishna in August 2017. The committee is likely to submit the draft for a new law 

regarding data privacy and protection by May 2018.  White paper released by the 
Committee suggests that it is in favour of a new law which would be applicable to both 

government and non-government sectors, to collect and process data after consent. It 
also proposes to fix accountability on data controller for any data processing; 
establishment of a high-powered statutory authority for enforcement, supported by a 

decentralised enforcement mechanism; and penalties for wrongful data processing to 
ensure deterrence 
 

The current provisions of law, which the masses are nearly oblivious to, face a problem 
in implementation and are mostly inept in delivering their aim. The Bill moved by MP 

Panda which called for independent data protection authority can be used as a guide in 
order to come up with strong data privacy law. The Government, in light of recent 

incidents like Cambridge Analytica and growing importance of effective data 
protection should take notice, step in and fill the gap which exists in current law and 

policy regime. Government’s push towards delivery of services through internet needs 
to be backed by a full-bodied and dynamic framework to ensure that the data being 
generated by users is not used without their consent and also to give them to decide 

how this data may be used. It will also bring accountability to data handlers, both 
Government and Non-Government actors. 

 
Author is practising advocate in Delhi. Views expressed are personal. 
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Ex Legal Consultant, Directorate Of Enforcement 
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SNAPS DURING PROGRAME ON HOLI MILAN 
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SNAPS DURING SEMINAR ON BANK AUDIT 
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